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ALBANY, APRIL 1}, 1900. 





Gurvent Lopics. 


HE legislature of 1900 has gone the way 

of all legislatures, leaving the governor 

the usual legacy in the way of bills with 
which, for the next thirty days, he will be 
compelled to while away his leisure hours. 
The number of these, as well as their quality, 
probably will average up as usual, being 
made up of the good, the indifferent, the 
doubtful, the useless, and the positively bad. 
About 400 brand new laws already have been 
placed on the statute book and several hun- 
dred more will be, as the contribution of the 
legislature of 1900. Partisan journals, as 
usual, are endeavoring to magnify the work 
of the law-makers and convince the people— 
the dear people — how nobly the solons have 
grappled with the problems presented to 
them; how pure have been their motives, and 
how admirable the results achieved. Other 
partisan journals are equally positive in the 
conviction that all sorts of jobs found favor 
and that there was very little time left for the 
consideration of measures of public import- 
ance and benefit. The truth will be found, 
as usual, between the two extremes. The 
legislature that expired a few days ago was 
neither as bad nor as good as it might have 
been; its faults of omission and commission 
were about what were to have been expected. 
One of the good deeds to its credit is the re- 
peal of the law which permits prize fighting, 
and another that repealing the law creating 
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the Commission of Statutory Revision — al- 
though the latter would have been more sat- 
isfactory to the legal profession had it taken 
effect immediately instead of at the close of 
the present year. There was about the usual 
amount of tinkering with the codes, but no 
notable step in the way of legal reform. 
While the present system remains in force 
we can hardly expect any improvement in 
the quality of our law-making, for with the 
present facilities there is sure to be this an- 
nual load of legislation to be assimilated and 
digested. Biennial sessions, which nearly 
all the States have resorted to, would relieve 
the congestion very materially as they have 
done wherever tried, but the powers that be 
do not want them, and thus far the powers 
that be seem to have more to say about the 
matter than the people themselves. But 
some day, without doubt, the people will 
take the matter into their own hands. 


Mark Twain — our Mark — who has been 
hobnobbing with royalty in Europe for some 
months past, and incidentally helping them 
to chase dull care away, recently made an 
argument before the great house of lords in 
behalf of what he described characteristically 
as “a commercially trifling but morally 
gigantic amendment,” to the copyright law, 
viz.: the removal of the forty-two year limit 
on the ownership of literary property. The 
question has been well asked, why a man’s 
title to literary property should be any more 
ephemeral than his title to any other prop- 
erty — why, if he is permitted to own the 
latter in perpetuity and transmit it to his 
heirs and assigns, he should not have the 
same right and privilege in the other. Of 
course, we are all familiar with the argu- 
ment that a book, after the author has re- 
ceived from it a reasonable income — and 
forty-two years does not seem to be an un- 
reasonable time in which to enjoy the fruits 
of literary labor —ought to become com- 
mon property which any one would have the 
right to appropriate, print and disseminate. 
On this point the Rochester Post-Express 
well says: 

But is this really a good argument? Is it not 
one that can be applied to other forms of property 
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with like and even greater force? The revenue 
from a house, for instance, is much more certain, 
and, on the average, very much larger than that 
from the vast majority of books. After its owner 
and his heirs have enjoyed this revenue forty-two 
years, would not a diversion to the community be 
a decided social benefit? Would it not enable the 
State to provide a good many free libraries, and 
stock them with all the best books, and thus add 
materially to human knowledge and social power? 
If the moral title to property does not lie in the 
labor of the man that owns it and if the legal title 
ought not to be identical with the moral title, then 
an affirmative answer must be given to this ques- 
tion. But in case the moral title to property does 
lie in the labor of its owner and the legal title 
should be identical with it, then Mr. Clemens’ con- 
tention must be admitted as sound. All limitation 
upon the title to literary property should be re- 
moved. As Mr. Clemens says, his proposed 
amendment of the copyright law is commercially 
trifling. There are very few books of the vast 
number published that yield much revenue after 
their forty-second birthday. But to the owners of 
those that do yield a revenue, the profit should be 
reserved as carefully as the revenue from any 
other property. 


This argument, at first blush, appears to 
be sound, but a little reflection may change 
one’s opinion. The Constitution of the 
United States, which distinctly confers upon 
the congress power “to promote the pro- 
gress of science and the useful arts by secur- 
ing, for limited times, to authors and inven- 
tors the exclusive right to their writings and 
discoveries,” seems to stand squarely in the 
way. It will be seen that the Constitution 
places the mechanical inventor and the liter- 
ary inventor on precisely the same footing; 
and whether with good reason or not, seems 
unnecessary to consider. In view of the 
constitutional provision above quoted, the 
discussion of the question of perpettal copy- 
right seems to be of academic, rather than 
practical interest. 





A wit has well hit off the popular attitude 
with reference to modern plays by remark- 
ing that most theater-goers are shocked if a 
play is immoral, and disappointed if it is not. 
The acquittal of a certain more or less cele- 
brated actress on the charge of prostituting 
public morals by the production of an inde- 
cent play — “ Sapho ” — seems to have been 
quite expected and therefore not to have 
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produced any widespread dissappointment. 
That the play is grossly indecent and im- 
moral hardly admits of two opinions; it is 
unadulterated filth, extremely “ Frenchy,” 
and without a redeeming feature. Yet a 
jury, after hearing evidence, in effect de- 
clares it fit to be presented before and wit- 
nessed by the youth of the land. These 
same sapient jurymen — to use no more un- 
complimentary term—presumably have sons 
and daughters. Would they like their sons 
and daughters to witness the production of 
this play? ‘Would they willingly furnish the 
wherewithal for that purpose? And would 
they put the book of which the play is a 
dramatization, in the hands of these sons and 
daughters? If so, they have very peculiar 
views of the duties of parents toward chil- 
dren, or even more singular notions as to 
what is and is not demoralizing and debasing 
to youth. Doubtless, the acquittal of Olga 
Nethersole was to have been expected for 


| the reason that she was but an instrument in 


the hands of others — playwrights and man- 
agers —and the average juryman who, no 
matter what his other failings may be, is 
essentially and inherently gallant, would 
hesitate long before saddling upon one poor 
actress all the responsibility for a perform- 
ance which would not have been possible 
without the co-operation of these play- 
wrights and managers. The particular play 
referred to has received a splendid advertise- 
ment, and the “standing room only” sign 
may be expected to be displayed. At the 
same time the efforts of those who would see 
the stage lifted to a higher level should be 
renewed, and the question of the right of 
these people to offend public decency in this 
way squarely raised in some other and more 
effective way. It ought to be possible to 
clear the boards of the class of plays of which 
“Sapho ” is a fair sample, for they as surely 
spread moral contagion as a skunk his pene- 
trating odor. 





United States District Judge Brown not 
long ago refused to issue a bench warrant 
for the removal to Georgia of B. D. Greene, 
J. F., E. H. and W. T. Gaynor, indicted in 
Savannah, Ga., in connection with the frauds 
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upon the government perpetrated by Capt. 
Carter. To a reporter of the New York 
Evening Post, Judge Brown stated the rea- 
sons for his decision, which was based solely 
upon a question of procedure substantially 
as follows: 


The prosecution argued, in this case, that the 
accused could be removed to Georgia on the 
single fact that an indictment had been found 
against them in that State. Relying upon this 
view, they persistently refused to produce a single 
fact that you could put your finger on as evidence 
that the indictment was good. Fraud was charged, 
but not one specific fact was set forth to show in 
what the fraud consisted. For two months the 
hearing before the commissioner went on, and 
every bit of evidence offered by the defense was 
excluded, and the prosecution offered none, it be- 
ing their avowed purpose to stand alone on the 
indictment and produce all their proofs when the 
case came up in Georgia. 

If the parties had taken the trouble to come to 
the judge’s chambers and ask how he would rule 
on that procedure, they could have saved a great 
deal of time. Five years ago this identical point 
was decided, in the case of the People v. Dana, 
and counsel knew of that decision. The present 
opinion is nothing more than a supplement to the 
opinion in the Dana case. The decision, as to 
the construction of the Federal statute for re- 
moval, is supported by Mr. Justice Curtis and Mr. 
Justice Miller in the Supreme Court. Lawyers 
will recognize the weight of decisions coming from 
these jurists. Judge Lowell, of Massachusetts, in 
1871, decided in the same way. The case decided 
by Judge Butler, and affirmed in the United States 
Court of Appeals, is also in point. 

As long as the United States statutes stand as 
they are, this question cannot be decided in any 
other way. The law does not permit a man to be 
haled from one end of the country to another 
upon an unsupported indictment, which itself has 
no statement of fact indicating probable guilt; and 
an amendment permitting such procedure would 
be of doubtful expediency. An amendment would 
certainly be necessary to effect it. The indictment 
shows that the defendants are triable on the prin- 
cipal charges in New York as much as in Georgia. 

The government is just as free as at the begin- 
ning to go forward and produce proof of facts 
showing probable guilt. The suggestion to dis- 
miss the present proceeding was in order to give 
the government a free hand to cure some of the 
defects of the present indictment, if it chose, be- 
fore going on with its proofs. At its option it 
can continue under the present indictment. 

No order for the discharge of the accused has 
been given. The decision does not mean at all 
that they are necessarily to go free. 





* fin, 58 Me. 254; Vasse v. Smith, 6 Cranch, 226, 3 


As to the guilt or innocence of the accused men 
I have not expressed an opinion. I do not know. 
Not a scrap of positive proof was offered to me to 
show that the indictment contained probable cause 
for action; and under the law as it now stands I 
could do nothing but refuse to issue a warrant of 
removal, 





Aotes of Gases. 

Infants — Torts. —In Slayton v. Barry, decided 
by the Supreme Judicial Court of Massachusetts 
in March, 1900, it was held that where an infant, 
by falsely representing himself to be of full age, 
induces another to sell him goods, the seller can- 
not maintain trover against him for the goods. 
The following is the opinion: 

The declaration in this case is in two counts. 
The second count is in trover for the goods de- 
scribed in the first count. The first count alleges, 
in substance, that the defendant, intending to de- 
fraud the plaintiff, deceitfully and fraudulently 
represented to him that he was of full age, and 
thereby induced the plaintiff to sell and deliver to 
him the goods described, and, though often re- 
quested, had refused to pay for or return the 
goods, but had delivered them to persons un- 
known to the plaintiff. The case is here on ex- 
ceptions to the refusal of the presiding judge to 
give certain instructions requested by the plain- 
tiff, and to his ruling ordering a verdict for the 
defendant. The question is whether the plaintiff 
can maintain his action. He could not bring an 
action of contract, and so has brought an action 
of tort. The precise question presented has never 
been passed upon by this court (Merriam v. Cun- 
ningham, 11 Cush. 40, 43). In other jurisdictions 
it has been decided differently by different courts. 
We think that the weight of authority is against 
the right to maintain the action (Johnson v. Pie, 
1 Lev. 169, 1 Sid. 258, 1 Keb. 905; Grove v. Nevill, 
1 Keb. 778; Jennings v. Rundall, 8 Term R. 335; 
Green v. Greenbank, 2 Marsh. 485; Price v. Hew- 
ett, 8 Exch. 146; Wright v. Leonard, 11 C. B. 
[N. S.] 258; DeRoo v. Foster, 12 C. B. [N. S.] 
272; Gilson v. Spear, 38 Vt. 310; Nash v. Jewett, 
61 Vt. sor, 18 Atl. 47, 4. L. R. A. 561; Ferguson v. 
Bobo, 54 Miss. 121; Brown v. Dunham, 1 Root, 
272; Geer v. Hovey, Id. 179; Wilt v. Welsh, 6 
Watts, 9; Burns v. Hill, 19 Ga. 22; Kilgore v. Jor- 
dan, 17 Tex. 341; Benj. Sales [6th ed.], 23; Cooley, 
Torts [2d ed.], 126; 2 Add. Torts, sec. 1314. See 
contra, Fitts v. Hall, 9 N. H. 441; Eaton v. Hill, 
so N. H. 235; Hall v. Butterfield, 59 N. H. 354; 
Rice v. Boyer, 108 Ind. 472, 9 N. E. 420; Wallace 
v. Morss, 5 Hill 301). 

The general rule is, of course, that infants are 
liable for their torts (Sykes v. Johnson, 16 Mass. 
389; Homer v. Thwing, 3 Pick. 492; Shaw v. Cof- 
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L. Ed. 207). But the rule is not an unlimited one. 
It is to be applied with due regard to the other 
equally well-settled rule, that, with certain excep- 
tions, they are not liable on their contracts; and 
the dominant consideration is not that of liability 
for their torts, but of protection from their con- 
tracts. The true rule seems to us to be as stated 
in Association v. Fairhurst (9 Exch. 422, 429), 
where it was sought to hold a married woman for 
a fraudulent misrepresentation, namely: If the 
fraud “is directly connected with the contract, 
* * * and is the means of effecting it, and par- 
cel of the same transaction,” then the infant will 
not be liable in tort. The rule is stated in 2 Kent, 
Comm. (8th ed.), section 241, as follows: “The 
fraudulent act, to charge him (the infant), must be 
wholly tortious; and a matter arising ex contractu, 
though injected with fraud, cannot be changed 
into a tort in order to charge the infant in trover 
or case by a change in the form of the action.” 
In the present case it seems to us that the fraud 
on which the plaintiff relies was part and parcel of 
the contract and directly connected with it. The 
plaintiff cannot maintain his action without show- 
ing that there was a contract which he was induced 
to enter into by the defendant’s fraudulent repre- 
sentations in regard to his capacity to contract, 
and that, pursuant to that contract, there was a 
sale and delivery of the goods in question. 
Whether, as an original proposition, it would be 
better if the rule were as laid down in Fitts v. Hall 
(supra) and Hall v. Butterfield (supra), in New 
Hampshire, and Rice v. Boyer (supra) in Indiana, 
we need not consider. The plaintiff relies on 
Homer v. Thwing (supra), Badger v. Phinney (15 
Mass. 359) and Walker v. Davis (1 Gray, 506). In 
Walker v. Davis (supra) there was no completed 
contract, and the title did not pass. The sale of 
the cow by the defendant operated, therefore, 
clearly as a conversion. Badger v. Phinney 
(supra) was an action of replevin and it was held 
that the property had not passed, or if it had, that 
it has revested in the plaintiff in consequence of 
the defendant’s fraud. The plaintiff maintained 
his action independently of the contract. In 
Homer v. Thwing (supra) the tort was only inci- 
dentally connected with the contract of hiring. 





THE FATE OF LAWRENCE V. FOX IN 
NEW YORK. 


HE growth of the law is very like the evolu- 
tion we find in the sphere of biology. It is a 
struggle for the survival of principles fittest to be 
applied to social conditions which are ever vary- 
ing in themselves. The process is one of keen 
competition — the social conditions and the prin- 





ciples applied to them are presented in the form of | 


cases — new conditions present themselves, the 
old decisions hold out their principles competing 


to fit the new problem, gradually the unfit are 
dropped and the fit remain. Each new application 
of a principle is a logical extension of that which 
was involved in its original enunciation, — the 
principle gradually unfolds itself, but it is never 
absolute — never at rest; it is a growing truth. 
Because the conditions which call for the appli 
cation of the principles are never precisely the 
same, variations in the presentment of a principl 
occur each time it is applied, and every time the 
principle is stated some slight change is made in 
it. These variations may be more or less radical, 
but great or small, a choice must be made among 
them whenever a court seeks to do justice in a 
given state of facts. In this way those principles 
fittest to do justice in the great majority of cases 
survive, and the others die. The object of this 
paper is to follow the history of one of these varia 
tions —a very radical variation — as shown in the 
records of one State, and to see what light it 
throws on the selective process. 


The variation may be a departure from the 
strict logical consequences of a principle, or it mav 
be a logical extension of it. It is only the former 
that produces a marked change. In this case one 
of three results will follow. Either the variation 
dies altogether, or it so far modifies the principle 
that the latter gradually decays and dies, or it may 
branch off and establish a new principle in sharn 
contrast to the older, meeting conditions that the 
old failed to touch, in which case both it and the 
old principle will subsist in very much modified 
forms. 

The origin of such a variation may be in several 
ways, but the most common are doubtless these 
two: Either the court is struck by the hardship of 
deciding strictly according to principle because of 
some peculiar appeal to its sympathies, and bends 
the rule to fit a rough sense of fairness; or some 
fancied analogy, some kink in the reasoning of the 
judge, makes a literal faux pas in his ratiocination 
and an anomaly arises. 

These two methods may be combined: either 
may be sufficient in itself, however. And I do not 
mean that the first way is necessarily a conscious 
process; it is far more likely to be wholly uncon- 
scious, just as we find our consciences with a 
thousand reasons for doing something the real 
reason for which lurks in the very background of 
consciousness, unacknowledged and ignored. 

After the departure is once made an extreme 
case is apt to arise, and a plaintiff or defendant 
demands its protection. A limitation is at once 
nut on its application because of the evil feared 
from an overturning of well-established law. which 
would surely follow if it were carried to its strict 
logical conclusions. It thus tends to produce in- 


finite confusion, but from such confusion creates 
clearness and accuracy are bound to result. 
a long time, however, the issue is doubtful. 
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ceptions and limitations without number are made. 
ij the Original departure has no eiements in it whica 
meet needs of the social conditions, the effects of 
it are annulled little by little by this mass of ex- 
ceptions, until it becomes a dead letter —a sort 
ol vermiform appendix waiting to catch an unwary 
court, perhaps, and do some mischief, until at 
length a merciful legislature cuts it off, or it dies 
of mortification * of its own free will and a cord.’ 

li the departure is irom a rule of expeaiency or 
the logical consequences of such a ruie, and not 
irom iundamental principles involved in the very 
constitution ol society, the chances are that it wil 
have some elements calculated to meet social 
needs; a real distinction will be made, and in time 
a reform in an old rule will follow, much to the 
benefit of the litigious portion of the community. 

Yhe case 1 have chosen for study is not yet 
determined, but has progressed far enough to show 
in an interesting way the process, and to suggest 
the end. 

Among the numerous anomalies which abound 
in a proiusion so encouraging to its legal profes- 
sion in the decisions of New York, none is more 
remarkable, perhaps, than that of Lawrence v. 
Fox. The decision itseli is remarkable, and the 
treatment of it by the courts in the forty years 
since its publication is perhaps still more so. The 
decision is remarkable because it was a flagrant 
departure from principle, which was clearly pointed 
out at the time by a very able judge in a powerful 
dissenting opinion. How the treatment of it was 
remarkable will appear later. 

The case was as follows: One Holly, at the re- 
quest of the defendant, lent him a sum of money 
for one day, stating that he (Holly) owed it to the 
plaintiff. The defendant thereupon agreed to pay 
it to the plaintiff. The plaintiff now sues on this 
promise of the defendant to Holly, and is allowed 
to recover. The case then is nothing more than 
this: A creditor authorizes his debtor to discharge 
the debt in a particular way, namely, by paying it 
to a third person. The motive for this authority 
was the fact that the third person was a creditor of 
the man giving the authority, and the latter wished 
to discharge his debt. There was no novation, 
for the third party was in no way connected with 
the contract. The third party gave no considera- 
tion of any sort to either contractor, and yet he 
was allowed to recover as if he had been a party 
to the contract. It is quite clear that this was a 
glaring departure from the law of contracts, as it 
had been ever since the contract came into the 
law under the guise of a tort. The courts haa 
repeatedly laid it down as law that no promise was 
enforceable unless the person suing on it showed 
some consideration. By consideration was meam 
a detriment, —a parting with a legal right. And 
this was essential because the theory was that the 
promise was reparation — at first for a tort, the 
violation of a legal right; next for the loss of a 








jegal right. Why, then, was this plaintiff allowed 
to recover on a promise which was not even made 
to him, and for which he could show no consider- 
ation’ Doubtless his position of unpaid creditor 
appealed to the sympathy of the court — it looked 
so very easy to give him this money which his 
creditor intended tor him, and thus save his debt 
to him. ‘Lhen, too, there were dicta in cases de- 
cided before, and an English case which seemed 
directly in point. In addition to this, two of the 
judges, Johnson and Denio, saw a resemblance to 
a case in agency where a principal ratifies the un. 
authorized acts of his agent. Gray, who gave the 
hiajority opinion, compared the case to a trust, 
and plaintiff to a cestus coming into equity to en- 
force it. Then there was probably another circum- 
stance which had some influence, and that was the 
short time the defendant was to hold the money. 
The court evidently thought that this could be of 
but little benefit to defendant, and so felt that the 
real intention of the parties was to benefit the 
plaintiff. 1 shall have to refer to this again, so 
merely suggest it now. 

‘Lhe strange part olf it is that these considerations 
should have prevailed in the face of Comstock’s 
vigorous dissenting opinion, In the first place, he 
showed that the early cases relied on merely 
stated the rule as a dictum, and without exception 
went off on other grounds. These dicta all took 
their origin in an English case, which was distin- 
guishable, and had been decided two hundred year 
before. The English case (Dutton v. Poole, Vent, 
318) was one where a child was allowed to sue on 
a promise made to her father for her benefit. The 
element appealing to the sympathy of the court is 
plain here, and is expressed by that magic word 
privity of blood. Further, at that time considera- 
tion was but lit¥e understood. The court in the 
case distinguished it from one involving a stranger 
third party. It was clearly anomalous. 

The early New York and Massachusetts cases 
relied on were cases where the promises were in 
fact made to the plaintiffs, although they involved 
the payment of a third party’s obligation, and the 
question was whether the statute of frauds applied 
to them as promises to answer the debt of an- 
other. 

Comstock also indicated the answer to the argu- 
ment drawn from the theory of a trust or an 
agency. In the first place, the promisee never in- 
tended to create a trust, and the terms of the con- 
tract negatived the trust idea; the defendant was 
merely authorized to discharge his obligation to 
plaintiff in a particular way, and Holly could agree 
with defendant to alter this arrangement by allow- 
ing the money to be paid to himself or another 
creditor, or he could release the defendant. In 
regard to the question of agency, it is clear that 
the third party never assumed to act as the agent 
of the plaintiff, but the defendant did assume to 
act as Holly’s agent. Holly was the promisee, and 
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the party entitled to the benefit of the promise, 
though it might incidentally also benefit the plain- 
tiff. Comstock’s opinion, however, did not prevail. 

If the case had been strictly followed to its log- 
ical conclusions the following results would have 
been reached: 

1. A promise may be sued on though no con- 
sideration was given for it. 

2. A promise may be sued on though not made 
to the person seeking to enforce it, if some benefit 
would accrue to him from it. 

3. A promise made to one might give rise to 
several actions, being enforced by several. 

4. A release by the promisee would only end the 
obligation to himself, and the promisor might still 
be liable on the promise. 

5. An agreement by the promisor and promisee 
to change the method of discharging the obliga- 
tion might compel the promisor to discharge the 
same in several ways to several parties. 

6. A man might make another his agent by 
ratifying a transaction between that other and a 
third party where the other never assumed to be 
his agent. 

7. There could be a trust without a specific res 
as subject-matter, since in this case the defendant 
was to have the use of the money. 

The last two considerations are not strictly es- 
sential to the case, as the courts did not rely on 
them, but each of these is involved, and if ac- 
cepted it is clear a vast body of well-established 
law would be overthrown. The courts then imme- 
diately begin the process of limiting the effect of 
the decision. In the forty-one years since 1859, 
when the case was decided, it has been cited nearly 
three hundred times in the New York courts of 
record, Nearly every one of the points above 
made have come up in questiogs more or less 
clear, and have been passed on. About one-third 
of these cases came up before 1882, but it is since- 
then that the greater number of distinctions have 
been made. 

It was only a few months after the decision that 
the court had occasion to make the first distinction. 
This was in 1860, in the case of Hoffman v. 
Schwaebe (33 Barb. 195). In that case.one Smith 
assigned to a man named Miller a contract for the 
sale of land for which Miller gave Smith two 
promissory notes. The plaintiff was a surety on 
these notes. Miller reassigned the contract to 
defendant, who agreed to pay the notes. Plaintiff 
had to pay as surety, and sought to hold the de- 
fendant on his promise to Miller. The court de- 
nied him this relief, and distinguished the case 
from Lawrence v. Fox on the ground that when 
the defendant made his promise to Miller the latter 
owed nothing to the plaintiff. This decision, there- 
fore, limited the first two of our logical deduc- 
tions above, and would make them read in 
substance as follows: A person cannot sue on a 
contract without showing a consideration on his 











part and a promise made to him, if at the time the 
contract was entered into he was not in such rela- 
tion to the promisee that the carrying out of the 
promise would discharge an obligation between 
them. Or, to put it differently, a third person can 
sue on a contract to which he is not a party when 
the promise is to discharge an obligation existing 
at the time between himself and the promisee. 
The question that at once suggests itself is: Since 
the weakness of this third party’s position is a 
lack of consideration, why should an exception be 
made in favor of the man whose obligation arose 
before the promise, when as a matter of principle 
he stands in exactly the same position as if it had 
been created afterwards? But the court looked 
askance at Lawrence v. Fox (referring to it as the 
“ultima Thule”), and decided the case before it 
on the old principles. Thus a difference in fac. 
gave rise to a distinct limitation on the new doc- 
trine, 

In one or two other cases about the same time 
Lawrence v. Fox was accepted as law and fol- 
lowed. In 1861, in Burr v. Beers (24 N. Y. 171), 
where a mortgagee was allowed to sue a grantee 
of the mortgaged property on the promise of the 
latter to the mortgagor that he would assume the 
mortgage. This case was clearly on all fours with 
Lawrence v. Fox, and was followed in 1866 in 
Thorp v. Keokuk Coal Co. (47 Barb. 439). 

In 1861 also the case of Leaman v. Hasbrouck 
(35 Barb. 151) was decided. There creditors of a 
grantor of land were allowed to enforce a parol! 
agreement against the grantee to pay their debts, 
though they were not parties to the agreement, and 
the consideration for it was the grant of the land. 
The court here invoked the trust doctrine, and 
said the money was to be regarded as a fund, 
wholly ignoring the fact that no money had been 
set aside. They also used the agency argument, 
so that this case accepted two of the anomalies 
enumerated above. But this case was also within 
the distinction made in Hoffman v. Schwaebe, and 
was so closely analogous to Lawrence v. Fox that 
we could only expect the court to decide as it did. 
The distinction in facts between the two is that 
Lawrence v. Fox was a case where the contract 
dealt with money, whereas this contract was a 
transfer of lands, so that there was less excuse in 
this case for speaking of a fund set aside for cred- 
itors. 

In 1862 it was followed in Adams v. Wadhams 
(40 Barb. 225), where the third person was heir to 
the promisee. Here was something of the privity 
of blood found in Dutton v. Poole, the early Eng- 
lish case, but it is a fact worth noting that only a 
few months before the English court had decided 
Tweddle v. Atkinson (1 Best & Sm. 393), practi- 
cally overthrowing Dutton v. Poole, and holding 
that a son could not enforce a contract made by 
his father for his benefit with a third party. How- 
ever, the circumstance of kinship was sufficient 
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appeal to the sympathy of the New York court to 
make them ready to toilow Lawrence v. Fox. 

ihe doctrine was accepted without modincation 
except for the suggestion of the importance of the 
third partys accepting the agreement, in 1863, in 
Auburn Bank y. Leonard (40 Barb. 119). It was 
not questioned in butts v. Perkins (41 Barb. 513), 
Huber v. Ely (45 Barb. 109) and several other 
cases about this time. 

In Martin v. O'Connor ([1865] 43 Barb. 522), 
however, a distinction was made. There a lessor 
of lands was entitled to rents under a covenant 
running with the land. His lessee sublet the 
premises, and it was held that though the lessor 
might have sued an assignee for the rent, he could 
not sue the sub-tenant, the benefit of the contract 
being for the lessee. This case limits the second 
of our consequences in this way: The benefit to 
the third party must be mentioned in the contract. 
If the statement had been left there it would have 
been consistent with the Lawrence v. Fox and also 
with the first limitation on the doctrine. But the 
statement was not so narrow; it was that the ben- 
efit of the contract must in terms be for the third 
party. Where the promise contemplates a benefit 
to the promisee, though the third party may be 
entitled to the performance of that very act, he 
cannot sue on the promise. The fallacy of this 
lies in the fact that the court looks on the benefit 
of a contract as an enrichment or something of 
that sort, whereas all that the old principle re- 
quired is that the promisee should regard the per- 
formance of the promise as sufficient benefit to 
him to satisfy him for parting with his legal right. 
He may actually lose money by the performance. 
That is nothing. If he has selected that peculiar 
gratification as the equivalent of the consideration 
he parted with, he is the beneficiary, and the only 
real beneficiary, of the contract, whoever else may 
be incidentally gratified, enriched or benefited. 

This distinction, however, is triumphantly hailed 
by the Federal courts (Nat'l Bk. v. Grand Lodge, 
98 U. S. 123), and they allow a third party to a 
contract to recover on it only when the promise 
contemplates in terms a benefit to him. This is 
directly contra to the first distinction made by the 
New York court, which limits Lawrence v. Fox to 
cases where the promisee engages to do towards 
the third party what the promisor was bound to 
do towards him, thus releasing the promisor and 
benefiting him. But the New York court make a 
felicitous combination of the two. They say the 
promise to pay the third party is an express benefit 
to him. True, it may incidentally benefit the 
promisee, but what of that? The contract must 
directly contemplate this benefiting of the third 
party, then he can sue on it. 

We have now to trace the history of these two 
limitations, leaving to one side the limitations on 
the third, fourth and fifth of our enumerated 
anomalies. 








The first distinction—that the promisee mus. 
owe to the third party the very obligation assume. 
towards him by the promisor — was stated in the 
iollowing cases, among others: Vrooman v. Tur- 
ner, (1877) 69 N. Y. 284; Carrier v. Union Paper 
Co., 73 Hun, 287; Cushman v. Henry, 55 How. Pr. 
234; Guy v. Landon, 84 Hun, 222; Coleman v. 
Huiler, 85 Hun, 547 (550); Townsend v. Rackham, 
143 N. Y. 516 (522); Durnherr v. Rau, 60 Hun, 
300; 135 N. Y. 219, 222. In Vrooman v. Turner 
the court said: * In every case in which the action 
has been sustained there has been a debt or duty 
owing by the promisee to the party claiming to sue 
on the promise.” There were some cases which 
bore this out, but there were exceptions, such as 
Secor v. Law ([1867] 4 Ab. Ap. 188), where de- 
fendant assumed a debt due plaintiff on the part oi 
himself and several associates to whom he made 
the promise; Hogle v. Guardian Life Ins. Co. 
([1868] 4 Ab. N. S. 346), where, on the authority 
of Lawrence v. Fox, a beneficiary under an insur- 
ance policy was allowed to sue in her own name 
(see also Ins. Co. v. Healy, 86 Hun, 530). Then 
there was a distinct exception to the statement in 
the case of Adams v. Wadhams, above, where 
privity of blood took the place of privity of con- 
tract. This statement of Peckham was, however, 
accepted, and in the Union Paper Co, case it was 
held that where defendant, under a deed from a 
third party, agreed to assume and pay a mortgage 
held by the plaintiff, the latter would have to show 
that the promisee was liable on it to him before 
he could recover. This was a distinct limitation 
on one of the earliest applications of Lawrence v. 
Fox, that made in Burr v. Beers (supra). 

In Durnherr v. Rau the rule was stated in effect 
thus: For a third party to sue on a promise there 
must be (1) an intent on the part of the promisee 
to secure some benefit to him; (2) some privity 
between the promisee and the third party; some 
legal or equitable claim by the latter on the former 
to the performance of the promise, or its equiva- 
lent. So in this case, although the plaintiff was 
wife of the promisee, she was not allowed to en- 
force the contract, as he was not legally or equi- 
tably bound to give her the benefit of it. She was 
suing for dower on a promise by a grantee of 
lands to pay off encumbrances. This promise was 
held to be strictly intended to benefit the grantor. 

Now we come to the most important limitation, 
one that enables the court in almost every instance 
to defeat the application of Lawrence v. Fox and 
return to sound principle. This is the rule that 
the promise must be for the benefit of the third 
party. The rule was stated in 1872 in Garnsey v. 
Rogers (47 N. Y. 233), where it was held that a 
stipulation in a mortgage that the mortgagee should 
pay a prior mortgage was for the benefit of the 
mortgagor, and could not be enforced by the prior 
mortgagee. This was followed at once in several 
similar cases —iri 1877 in Miller v. Winchell (70 
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N. X. 437), a mortgage case; Simson v. Brown (68 
N. X. 355), a case where a guarantor was held to 
promise 1or the obiigor’s benent, and in many 
Gtner iater cases. itis clear that these cases would 
be within the first exception, as there was an obli- 
gation existing between the third party and the 
promisee 10r the latter to perform the act called 
or Dy the promise. A strict application of the 
ruse wouid take the very case of Lawrence v. Fox 
Out Ol tMe Ciass of decisions to which its doctrine 
appiies, as in that case the promise was for the 
Denent Ol the promisor, being a way oi discharg- 
ing mis debt. So that in introducing this qualifica- 
Gon the courts are practically nuililying the 
aecision, 4 third party attempts to sue on a prom- 
ise, aueging that it calls tor the performance of a 
auty owed to him by the promisee. True, says 
tue court, but it was not made for your benefit; 
tne parties contemplated benehting the promisee. 
x Ou Cannot sue on it without showing a consider- 
auon on your part. The only thing in Lawrence 
v. tox to suggest this is that there the third party 
was expressly mentioned, but the quajlification 
goes much beyond that and says the benefit must 
primarily be for the third party. Another case 
arises where the third party shows that a benefit 
to him was contemplated by the parties to the con- 
tract. True, again says the court, but you were 
not entitled to the periormance of this obligation 
from the promisee before the promise was made, 
therefore you can’t sue. Thus almost every case 
can be defeated. This last attitude was taken in 
1876 in Johnson v. Morgan (6 Daly, 336), where 
the defendant had promised third parties to pur- 
chase certain railroad bonds, the holders thereoi 
to have an option to accept the terms agreed on 
in the contract. The plaintiff was a holder of the 
bonds, not a party to the contract, but could no. 
recover on it. The same case with slightly dif- 
ferent facts came up the next year, and the same 
doctrine was re-stated (68 N. Y. 495). 

Now follow a great many cases applying these 
two distinctions, and the attitude of the courts 
change so that instead of merely accepting Law- 
rence v. Fox as sound, they very frequently make 
the comment that the case is not to be extended. 
Some cases in which the distinctions are made, and 
which show how limited the application of Law- 
rence v. Fox is becoming, are the following: 

Metr. Trust Co. v. N. Y. L. R. R. Co. (45 Hun, 
9), where the promise was to make good deficien- 
cies in net earnings due to payment of bonded 
indebtedness; held, creditors were not beneficiaries 
and could not sue. 

O’Neil v. Hudson Valley Ice Co. (74 Hun,-164), 
where defendant had hired one Miller to fill his 
ice-houses, reserving leave to pay the workmen, 
and the latter were not allowed to sue; here, of 
course, there was no promise, but the case helped 
te establish the exceptions. 


Ryan v. Pistorve (89 Hun, 78). Ciburre con- 








tracted with defendant to erect a house for him, 
defendant agreeing to pay plaintiff, a sub-con- 
tractor under Ciburre. Held, plaintiff could not 
eliiorce this, as the debt to him arose aiter the 
promise was made. 

Wise v. Morgan (13 Daly, 408). A guaranty of 
debts was held to be for the benefit of guarantor. 

Feist v. Schiffer (79 Hun, 275). A contract to 
indemnify one liable on a check was not enforce- 
able by the payee of the check. 

Bab v. Hirshbein (35 St. R. 581) where vendor 
hired a broker to sell his property, and they agreed 
that the latter should look to the vendee for his 
commission. The vendee agreed with the vendor 
to pay the commission, yet this was held to be ior 
the vendor’s benefit alone, and the broker could 
not sue on it. 

In the last thirteen years the case has come up 
for comment more than ninety times, and has 
been criticised frequently, and in the majority of 
cases calling for a ruling on it, distinguished, It 
has, however, been followed, and in some instance; 
that were within the exceptions. 

Beliore turning to those cases I must reler to 
another limitation pointed out in one or two 
cases, and which bears its part in confining the 
application of the doctrine of Lawrence v. Fox. 
In Clark v. Howard (74 Hun, 232) a debtor as- 
signed all his property to one creditor in discharge 
of his debt, and the latter promised to guarantee 
the debt of the plaintiff. The plaintiff was denied 
his remedy on the ground that the defendant 
never owed his creditor anything, whereas in Law 
rence v. Fox the contract arose in the creation oi 
a debt between the contracting parties. The ten- 
dency of this is, of course, to limit Lawrence v. 
Fox to cases with facts precisely identical. It 
gives the court another loophole of escape from 
applying the anomalous doctrine, and was availed 
of in Lorillard v. Clyde (122 N. Y. 522). 

In the face of these exceptions the court have 
followed Lawrence v. Fox in several cases, to an 
examination of some of which I now turn. In the 
first place come cases almost precisely identica: 
with Lawrence v. Fox in facts—such as Phelp: 
v. Rowe (75 Hun, 414), where one Utter owed 
both plaintiff and defendant debts. He assigned 
to defendant a claim he had on consideration that 
defendant would pay plaintiff. This case might 
have been brought within the exception of Clar; 
v. Howard, but the plaintiff afterwards agreed 
with defendant to perform the promise, so the 
courts were ready to enforce it, and did so. I do 
not recollect any such element in N. Y. Small Stk. 
v. Klosset (13 Misc. 234), but the facts of that case 
were so nearly identical with Lawrence v. Fox 
that the court was probably not bold enough to 
find a distinction. This was also true of Reynolds 
v. Lawton (43 St. Rep. 578), decided as late as 
1892, where the court evidently gave the question 
but little consideration on finding that it came 
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within the facts of Lawrence v. Fox, as tne judge 
speaks ot “the unquestioned authority’ ot that 
case. Other cases where the doctrine was applied 
were those already reierred to, where some rela 

tion of kinship existed between the promisee auu 
ine third person, as in Whitcomb vy.“ Whitco.. 

(92 Hun, 444), where the promisor was the granu 

lather and the promisee was the mother of tnx 
beneficiary; or White v. White (20 Misc. 481), 
where the beneficiary was the son and heir at law 
of the promisee. ‘Lhese cases aiways have in them 
some element that appeals to the sympathy au 

sense of justice of the court. This is well shown 
by the case of Knowles v. Erwin, decided in 1887, 
reported in 5 St. RK. 421, where, if the defendan. 
had succeeded, the plaintiff would practicaily have 
been cut off by his father without any inheritance. 
Both plaintitt and defendant were sons of the 
promisee in this case. The father deeded a farm 
and conveyed all his personalty to the defendant, 
who gave a deed promising to pay $500 to plaintiff. 
Subsequently a release was made by the promisee 
to the defendant. So strong was the moral claim 
of the plaintiff in this case that in spite of the re 
lease he was allowed to recover. This bore fruit 
later. It will be noted that the promise in this 
case Was in an instrument under seal, a distinct 
anomaly early allowed in New York (see Carter 
v. Mayor of Albany, 43 N. Y. 411), but not per- 
mitted in Illinois, Maine and some other States, 
and one which might easily have been avoided. 
The case might have been excepted from the rul- 
ing of Lawrence v. Fox under Durnherr vy. Rau 
and the other cases holding that the promisee must 
be under a legal or equitable duty to perform the 
promise to the third party, but, as I say, the jus- 
tice of the case was with the plaintiff, 

Then there are some sporadic exceptions, such 
as the case of Little v. Banks (20 Hun, 143), de- 
cided in 1880, which goes on grounds of public 
policy. In this case the defendant contracted with 
the State authorities to supply the public with law 
reports and to pay a penalty for each failure. The 
plaintiff recovered the penalty for several failures 
to supply him with reports, though he was merely 
one of the public. The case was clearly within 
two of the exceptions, but is to be supported on 
grounds of public policy. An opposite result was 
reached, however, some years later in Wainwright 
v. Queens Co. Water Co. (78 Hun, 146), where 
the defendant contracted to supply water to the 
city and failed, in consequence of which the plain 
tiff’s house was burned, and plaintiff was not al- 
lowed to recover, as he had not been contemplated 
by the parties as a_ beneficiary under the contract. 

Among these sporadic exceptions is the case of 
Riordan v. 1st Pres. Ch. (6 Mis. 84), where the 
plaintiff was allowed to recover for services ren- 
dered the promisee of a contract with defendan 
by which the latter promised to pay the promisee’s 
expenses in case of illness. Here there was no 





debt at the time the promise was made, and notn 
wg allswering thereto, and the court was stretch 
ing the doctrime tor the purposes ot justice. 

4 might here reler to the cases which have seen 
in Lawrence vy. fox a quasi-contract and allow 
recovery on the part of the third party as io 
money had an@ received. As was po.nted out in 
a dissenting opimion by Ehrlich in Goud vy. Lip- 
man (1 Mis. 475), the weakness of tunis argument 
is that the deiendant has received no money be- 
longing to the plaintiff, and so the ground of the 
action fails. But the irequency with which the 
courts say the defendant has mioney which e« 
equo et bono shouid be paid to the piainttt shows 
that the doctrine of Lawrence v. 1 ox is appliea 
rather from equitable considerations than on legai 
principles. 

Thus we have seen that the cases in which courts 
eniorce the doctrine are those in which some 
ground of public policy, or some consideration of 
natural justice, seem to demand it. The principle 
of the case has been defeated by competition, and 
its anomalous character is pretty weil 1ecognized 
so that the courts can defeat its application in 
nearly every instance by applying some distinc- 
tion. 

The question then arises, where the rule is ap- 
plied, and the third party is allowed to sue, is his 
right absolute or do the anomalies obtain in regard 
to the discharge of a contract which strict logic 
would demand? ‘That is, can the defendant raise 
defenses against the third party which wou.d avail 
against the promisee, and is he liable to one alone, 
or both jointly, or both severally? It wou.d seem 
that the anomalous character of the third party’s 
rights would justify the court in subordinating 
them to those of the promisee. As to the equities 
existing between the parties in regard to the for- 
mation of the contract, this is the rule. Thus, in 
1873 it was held in Merrill v. Green (55 N. Y. 270). 
that creditors sued subject to the equities between 
the defendant and his co-partners, to whom he 
had given a bond to pay their debts. In 1874, in 
Hinman y. Bowen (3 Hun, 192), defendant was 
allowed to set up fraud, which would have defeated 
an action by promisee. In McCafferty v. Decker 
(12 Hun, 459), a failure of consideration from the 
promisee defeated the action of the third party. 
Other cases are Dunning v. Leavitt (85 N. Y. 
30), Crowe v. Lavin (95 N. Y. 423). 

No good reason suggests itself why the same 
rule should not apply to subsequent defenses, such 
as a release, and the Illinois courts have taken this 
view. They say the third party has merely an 
arbitrary right to sue on another’s contract, and 
the right is subject to be defeated, being a gift of 
the courts. 

In New York, however, this is not the doctrine. 
In Douglas v. Wells (57 How. Pr. 378), in 1879, 
it was held that a mortgagor could not release one 
who had assumed the mortgage unless the mort- 
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gagee assented to it. In this case the mortgagee 
had taken no steps to enforce the contract, but the 
court held he had a vested right. I have already 
noted that this view was taken in Knowles v. 
Owen in 1887, and given some suggestions as io 
the reasons inducing it. Then comes the remark- 
able case of Gifford v. Corrigan (417 N. Y. 263), 
decided in 1889. This case criticised Lawrence v. 
Fox severely, Finch, J., saying “ one’s doubts are 
only dissipated by its authority,” and it has done 
much to discredit and weaken that authority, and 
yet it held the right in the third party an absolute 
one. But it limited Douglas v. Wells (supra) to 
some extent. The case was shortly as follows, 
using letters instead of proper names: A deed was 
executed by A. to C., in which the latter assumed a 
mortgage of A. to B. B. has notice of this, and 
assents to it, demands payment and brings fore- 
closure proceedings. Thereupon A. releases C. 
The court held this release was invalid as to B. — 
the right of the third party became irrevocable 
when he accepted the contract and adopted it. The 
necessity for acceptance is a limitation, but on 
principle it is absurd, as the weakness of the thir: 
party’s position is the fact that he gives no consid- 
eration for the promise. Perhaps the sense that 
justice was with the plaintiff, and some notion of 
equitable subrogation, inclined the court to give 
this decision, but it is evident that a stand might 
have been taken which would have avoided so de- 
cided an anomaly by declining to follow Lawrence 
v. Fox to its logical consequences. 

One question remains: Can the promisee sue as 
well as the third party? The court, in Ward v. 
Cowdrey (5 N. Y. Supp. 282), held that he could, 
irrespective of the third party. And in very truth 
it would be a strange justification for depriving a 
promisee of a contract right to say we have given 
a third party a contract right which he didn’t have, 
sO we must take from you a contract right which 
you have — on the principle, I suppose, of “ from 
him that hath not shall be taken even that which 
he hath.” And in regard to the promisor it may 
be said that he contracts in regard to the law as it 
is, and so intends to assume an obligation towards 
the two parties. At the same time this anomaly 
and the preceding are bound to give rise to much 
injustice and hardship. In fact the application of 
the rule is so palpably unjust and absurd, and the 
hardships are of such a striking nature, that courts 
wili be more loath than ever to bring cases within 
the operation of Lawrence v. Fox, so that these 
anomalies will aid in hastening the extinction of 
that doctrine. 

The result of this study, then, amounts to this, 
that in the course of forty years the principle of 
Lawrence v. Fox has been so weakened by excep- 
tions and distinctions that the courts of New York 
can in nearly every instance avoid the application 
of it, even in cases whose facts seem most clearly 
analogous to those of the original decision. That 





the courts have invested its application with con- 
sequences of such hardships and injustice that 
they will be less and less willing to bring cases 
within it, and-more and more willing to extend 
the exceptions and limitations. So that the doc- 
trine of the case is becoming a dead letter, except 
where it furnishes an excuse to do justice in one 
of those “hard cases which make shipwreck of 
principles,” or to further public policy, or to aid 
some clever lawyer to trip up an unwary opponent 
or hasty court by the beautiful fiction of stare 
decisis. Wma. M. Wuerry, Jr. 
New York City, March, 1900. 
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MASTER AND SERVANT. 
NEGLECT TO PRovIDE SAFE PLACE FOR WoRK. 
New York Supreme Court — APPELLATE Divi- 
SION — First DEPARTMENT. 


March, 1900. 


Present: Hons. CHartes H. VAn Brunt, P. J.; 
GeorGcE C. BARRETT, WILLIAM RuMsEY, MORGAN 
J. O’Brien and Greorce L. InNcrana,, JJ. 


Joun CuNNINGHAM, Appellant, v. SiciL1An As- 
PHALT Pavinc Company, Respondent. 


In an action by a servant against his master for 
damages for personal injury, held that there 
was sufficient to go to the jury on the ques- 
tion whether the defendant, with ample time 
for inspection, had permitted the continued 
use, as part of a permanent platform for the 
doing of defendant’s regular, steady work, of 
a rotten plank whose breaking caused the 
injury. 


Appeal by the plaintiff from a judgment in favor 
of the defendant entered upon the dismissal of his 
complaint at Trial Term, and from an order deny- 
ing his motion for a new trial. 


Gilbert D. Lamb, for appellant; Joseph Fet- 
tretch, for respondent. 


Barrett, J. — This is an action for damages re- 
sulting from an injury to the plaintiff, alleged to 
have been occasioned by the defendant’s negli- 
gence. The defendant is a manufacturer of asphalt. 
It has a factory in the City of New York. In one 
part of this factory there was, at the time of the 
plaintiff's injury, a series of bins some fifteen or 
sixteen feet in height. These bins were used as 
receptacles for the crude material. There was a 
railroad over the top of the bins. The material 
was brought up in cars and dumped from the latter 
into the bins. To accomplish this the workmen 
had to stand upon a platform, which consisted of 
two loose planks. These planks were placed upon 


the side of the railroad track, and were about six 
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inches from it. They rested on cross beams under- 
neath the track. Although these planks were 
loose and movable, yet they constituted a platform 
upon which a part of the company’s work was 
regularly done. In that sense the structure was 
permanent in its nature. It was not an ordinary 
“appliance ” relating to an isolated job or a tran- 
sient undertaking. It was essentially a “ place” 
where the defendant’s business was permanently 
conducted and where its employes were steadily 
required to work. 

The plaintiff was a common laborer, and at the 
time of his injury had been in the defendant's 
employ for put nine days. The accident occurred 
upon the 19th of January, 1897. Upon the morn- 
ing of that day the plaintiff was ordered by the de- 
fendant’s foreman to go up on the platform and 
help another employe to dump material from the 
cars. This was the plaintiff’s first employment in 
this particular work. He accordingly went up on 
the platform and spent over four hours in dump- 
ing material into bin No. 1. So far his work was 
without incident. He then moved over upon the 
platiorm some seven feet and began dumping 
material into bin No. 2. He had removed the 
material from two cars into this bin No. 2, and was 
removing it from the third car when one of the 
planks gave way and precipitated him into 
the bin, injuring him quite severely. While in the 
bottom of the bin he was able to see this broken 
plank; and he testified that it was rotten all 
through, “ worn in the center and on the two sides 
it was moth-eaten and dozed. You could stick 
your fingers in the timber.” 

Upon these facts we think the case was plainly 
for the jury. The defendant was bound to furnish 
the plaintiff with a reasonably safe place to work 
in. That was its duty, and it could not exempt 
itself from liability for non-performance by dele- 
gating performance to another (Benzing v. Stein- 
way, 1o1 N. Y. 547). It was a breach of that duty 
to permit the platform upon which the plaintiff 
was here required to work to wear out and be- 
come rotten. It is well settled that the unex- 
plained giving way of a permanent structure upon 
which employes are required to work is prima 
facie evidence of the master’s negligence (Solarz 
v. Man. R’y, 8 Misc. 656, aff’d Gen. Term, 11 Mise. 
715, aff'd in Court of Appeals, 155 N. Y. 645; 
Green v. Banta, 48 N. Y. Sup’r Ct. Rep. 156, afi’d 
97 N. Y. 627). 

Here, however, there was enough to go to the 
jury upon the question whether the defendant, with 
ample time for inspection, had permitted the use 
of an unfit plank. The condition in which the 
plaintiff found the broken plank after the accident 
indicates clearly that the break resulted from grad- 
ual decay. 

This was not within the cases where platforms 
have been constructed for temporary purposes, or 
where the employes, after the master has fur- 








nished them with good and sufficient materials, 
have themselves built the temporary structures. 
Here, as we have seen, the platform was essen- 
tially a permanent place provided for the doing of 
the defendant’s regular and steady work. Under 
such circumstances, it was the defendant’s duty to 
see to it that that place was a reasonably safe one. 

There is nothing in the point as to contributory 
negligence. The plaintiff had a right to assume 
that the working place provided for him by the 
defendant was reasonably safe (Rettig v. 5th Ave. 
Trans. Co., 6 Misc. 328, aff'd 144 N. Y. 715). 
There was no obvious danger or extraordinary 
risk attendant upon the use of the platform. It 
by no means follows, because the plank was found 
to be moth-eaten and rotten after the accident, 
that that condition would have been apparent upon 
a passing glance at it prior to the accident. The 
plaintiff was not bound before using the platform 
to inspect the planks minutely and weigh all pos- 
sible risks. So long as the danger was not obvi- 
ous and imminent, he was justified in relying upon 
the master’s performance of his duty. The ques- 
tion upon both heads was for the jury, and the 
nonsuit was erroneous. 

The judgment and order denying the plaintiff’s 
motion for a new trial should be reversed, and a 
new trial ordered, with costs to the appellant to 
abide the event. 

All concur. 


LORD BACON'S CONTRIBUTIONS TO LAW. 





ym BACON’S fame as a philosopher, his 
services to science, have so overshadowed his 
other achievements that justice is hardly done to 
his literary, political, and professional genius — 
his professional or legal genius in particular. 
“ Bacon,” said Queen Elizabeth, “hath a great 
wit, but sheweth to the uttermost in law and is 
not deep.” Elizabeth never quite appreciated 
Bacon; but there was this amount of truth in the 
remark, that Bacon was not a Coke, not deeply 
versed, like his great rival, in the technicalities 
and subtleties of the law. He had not the qualities 
of the black-letter lawyer, but he had a nobler 
genius that stamped all his utterances about law 
and judicature with a greatness which, as Ben 
Jonson says, was only proper to himself, and to 
which Coke never attained. All that he did is, it 
is true, sketchy and incomplete, but it is just here 
that his genius discovers itself. He was a Michael 
Angelo in the grandeur of his conceptions, the 
largeness of his view. He sketched the outlines, 
and he left it to smaller men to fill in the details. 
Take his “ Aphorisms of Universal Justice,’ or 
“Fountains of Equity” in the De Augmentis 
Scientiarum. Among Bacon’s most cherished 


projects — next, indeed, to the Jmstauratio Scien- 
tiarum — was an Instauratio Legum, and in these 
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aphorisms we have the foundation stones of the 
edifice laid, and how masterly: Jn societate civili aut 
lex aut vis valet —“ Judgments are the anchors of 
the laws, as laws are the anchors of States.” 
“More authority is to be allowed to those exam- 
ples, which, though less used, have been publishea 
and thoroughly canvassed; for examples, like 
waters, are wholesomest in the running stream.” 
“ Beware of fragments and epitomes of examples, 
and rather consider the whole of the precedent 
with all its process.” ‘“ That law is ever the best 
which leaves least to the breast of the judge.” 
Hear him on a multiplication of reports or author- 
ities: They “rend the mind of the laws, distract 
the judge, make lawsuits endless, and the lawyer 
himself, finding it impossible to peruse and digest 
so many books, takes up with compendiums.” 

So, again, in his “ Maxims of Law,” written to 
discharge the debt he conceived he owed to the 
law: for “I hold every man,” he says, “a debtor 
to his profession.” ‘To some the maxim of law is 
jejune enough, a legal platitude; but passed 
through Bacon’s philosophic mind these maxims 
are transfigured into the leges legum; they stand 
for the first principles of law, conclusions of 
reason to the touchstone of which reference 
needed constantly to be made, because “ particu- 
lar and positive learnings of laws do easily decline 
from a good temper of justice.” How true this is! 
Following out artificial doctrines of law, how far 
astray we often get from the true principles of 
justice, like that judge of whom it was said, Leges 
Anglia in absurdum reduxit. Clogging the equity 
of redemption, for instance, what a number of 
honest bargains has that well-meant but much 
misunderstood technicality frustrated! Equally 
admirable is Bacon in laying down the practical 
principles which shovld guide the administration 
of the law; witness the occasion on which he first 
took his seat as lord keeper in the Court of Chan- 
cery; when, following the example of the Roman 
pretor, he delivered a luminous address setting 
forth the principles on which he would use his 
jurisdiction. The law’s delay, the law’s costliness, 
“to retrench all unnecessary delays, which was 
speedy justice, Bis dat qui cito dat, and that justice 
might pass with as easy charge as might be, and 
those same brambles that grow about justice of 
needless charge and expense, and all manner of 
exactions be rooted out as far as mought be” — 
these things he had as much at heart as fashioning 
the corner-stones of the great edifice of law. 


Of his “ Treatise on the Use of the Law” — if, 
indeed, it is his — of his lectures on the Statute of 
Uses, delivered by him as reader at Gray’s Inn, 
wherein he introduces his well-known definition of 
a “use” by considering what it is not, and of his 
weighty and impressive addresses to Mr. Justice 
Hutton and others on their appointment as judges 
it is impossible to speak here; but what pregnancy 
of thought, what a noble censoriousness, as Ben 





Jonson would call it, characterizes his utterances 
on “ Judicature” in the Essays! If only we could 
read them free from the commentary of his judicial 
career! Cowper wondered how the author of the 
“ Dunciad” could have written those lines in the 
Universal Prayer: 


That mercy I to others show 
That mercy show to me. 


May we not much more wonder that a corruptible 
chancellor should have penned such words as 
these: 

“Above all things integrity is their —the 
judges— portion and proper virtue. ‘ Cursed,’ 
saith the law, ‘is he that removeth the landmark.’ 
The mislayer of a mere stone is to blame; but it 
is the unjust judge that is the capital remover of 
landmarks when he defineth amiss of land and 
property. One foul sentence doth more hurt than 
many foul examples, for these do but corrupt the 
stream, the other corrupteth the fountain.” — Law 
Journal (London). 


- 


PERPETUAL COPYRIGHT. 
HE contention in behalf of a‘perpetual copy- 
right, so amusingly advocated the other day 
by Mr. Clemens before a committee of the house 
of lords, is, of course, not new. The perpetuity of 
copyright is a corollary from the natural right of 
a man to retain perpetual control over the products 
of his labor. Perhaps the first appearance of the 
contention in connection with copyright was in 
“the petition of Thomas Carlyle, a writer of 
books,” to the house of commons, in 1839. The 
postulate of this petition was “that the law does 
at least protect all persons in selling the produc- 
tion of their labor for what they can get for it, in 
all market places, to all lengths of time.” The 
petition sets forth that “in the happy and long 
doubtful event of the game's going in his favor”’ 
the winnings belong to him or his “ forever,” and 
concludes: ‘* May it therefore please your honor- 
able house to protect him in said happy and long 
doubtful event; and (by passing your copyright 
bill) forbid all Thomas Teggs and other extrane- 
ous persons, entirely unconcerned in this adven- 
ture of his, to steal from him his small winnings 
for a space of sixty years at shortest. After sixty 
years, unless your honorable house otherwise pro- 
vide, they may begin to steal.’ 

There is here a distinct enough assertion that the 
copyright of an author is morally, and ought to be 
legally, on the same footing with any other prop 
erty, and that the author is equally entitled with 
any other owner to do what he will with his own 
“to all lengths of time.” This seems reasonable 


enough. And yet the right to dispose of any kina 
of property, after the death of the owner, can 
scarcely be called a natural right. 


In some civil- 
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izations it is not recognized at all, but all private 
property then escheats to the lord, the tribe, “ the 
public.” In the most advanced civilizat‘ons the 
right of bequest is hedged with conditions which 
would be oppressive and tyrannous if it were 
recognized as a natural right, but are reasonable 
when it is regarded as the creature of legislation 
Every legacy and succession duty is a limitation 
upon the right of a man to do what he likes with 
his own after it passes by death out of his own 
possession. Men are permitted to transmit their 
property, or some part of it, as a matter of public 
policy, not as a matter of inherent right. If liter- 
ary property be entitled to be put upon the same 
fcoting with any other, it is not entitled to be pu’ 
upon a better. 

t is just two centuries since the first English 
copyright law recognized literary property at all 
There had been before an “ ordinance ” prohibit- 
ing the printing of any book without the writer’s 
consent. In spite of this Dean Swift fgund himself 
powerless to prevent the sale under his own nose 
of what we should call a pirated edition of hii 
miscellanies. The “ Thomas Teggs and other ex- 
traneous persons” had it all their own way. Our 
have advanced beyond that. But the 
notion that it is public policy and not natural righ 
that secures to the author a part of the profit 
from the sale of his books is still at the bottom of 
our legislation on the subject. Certainly it is dis- 
tinctly expressed in the Constitution of the United 
States, from which congress gets its power to 
enact copyright laws. This is the power “to pro- 
mote the progress of science and the useful arts 
by securing, for limited times, to authors and in- 
ventors, the exclusive right to their writings and 
discoveries.” So that an American conyright, bv 
its terms perpetual, would evidently be unconsti- 
tutional and void. 

We cannot imagine any serious public 
grievance as arising from perpetual copyright. It 





notions 


very 





would be in the author’s power to annoy and 
The 
late John Ruskin managed to do that by refusing 
to avail himself of the ordinary commercial ma- 
Mr. Clemens pro 
poses to guard against the possible perversity ot 


baffle people who desired to buy his books. 


chinery for distributing books. 


authors by requiring the issue of a cheap edition as 
But evidently 
such a condition is an impairment of complete 


a condition of continued copyright. 


ownership, and seems to give away the whole case 
of “natural right.” The mechanical inventor is 
upon the same footine. ethical as well as legal, as 
the literary inventor. The mere renewal. permitted 
by law. of certain patents, has been opposed. and 
upon plausible grounds. as a wrong to the public. 
A perpetual patent might be an awful oppression 
Think what would happen if the heirs of James 
Watt were entitled to royalty upon every steam 
engine used in the world. or. much more. if thev 
should conclude not to allow any more steam en- 


gines to be built. If Mr. Ruskin, again, had been 
the owner of the patent, he might have been ca- 
pable of such a decision. 

Upon the whole, the present condition of copy- 
right, with permission for one renewal, seems to 
werk pretty satisfactorily. It is at least very 
doubtful whether any improvement would be ef- 
fected by taking the theory of natural right, carry: 
ing it as far as it will go, and working it for all it 
is worth. — New York Times. 





TESTIMONY ON A FORMER TRIAL BY A 
WITNESS SINCE DECEASED. 
HE law as to the admissibility on a subsequent 
trial of the testimony of witnesses deceased 
since the former trial, like many other topics of 
the law of evidence, is in a far from satisfactory 
condition. The rule is generally stated that for 
the testimony to be admissible the cause of action 
must be the same, and, if not between the same 
parties, they must at least be privy in law, in blood, 
or in estate to those of the former trial. Prof. 
Wigmore, possibly with the intention of placing 
the rule on some rational bases, in his edition of 
Greenleaf on Evidence (sec. 163a), states that, as 
regards the parties to the suit, “all that is essen- 
tial is that the present opponent should have had a 
fair opportunity for cross-examination.” On this 
passage the plaintiff in a recent case largely relied 
(Met R’y v. Gumby, N. Y. Law Journal, Feb. 6 
1900). In an action by a parent for the loss of a 
child’s services through an injury to the child by 
the defendant's alleged negligence, the court per- 
mitted to be read the testimony of a deceased wit- 
ness of the accident in a previous action brought 
by the infant’s guardian ad litem against the de- 
fendant for the same injury. On a writ of error, 
the court held that, there being no privity between 
the plaintiffs in the two actions, the evidence was 
wrongly admitted. 

While it is evident there is no underlying prin- 
ciple on which this limitation requiring privity 
between the parties offering the evidence in the 
two cases may be supported, no fault can be found 
with the decision, as it is probably as well for the 
courts to adhere closely to precedent in decisions 
on the law of evidence. The established rule re- 
quiring privity between the parties, for this evi- 
dence to be admissible, is apparently based on the 
same misconception as the doctrine that the ad- 
missions of a grantor are evidence against his 
grantee: namely. that the rule that the grantee’s 
stibstantial rights may be cut down by the acts of 
the grantor before convevance has some applica- 





| 





tion to the evidence admissible in a suit to which 
the grantee is a partv. Undoubtedly. one should 
only get the interest his grantor had to give, but 
it is an altogether different matter to allow the 
acts of the grantor to affect in this way the evi- 
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dence admissible in a suit by the grantee (Paige 
v. Cagwin, 7 Hill, 361). The argument of the 
court in Morgan v. Nicholl (L. R. 2 C. P. 117), 
that for the evidence to be admissible against one 
it must be admissible against both, would seem 
without foundation. Of course the plaintiff here 
could justly object to its admission, because he had 
no opportunity to cross-examine the witness, but 
why should the defendant object who had? The 
cases of res judicata and estoppel, which are often 
cited as indicating the proper rule for this subject, 
rest on an entirely different principle. 

There has, indeed, in some jurisdictions, been a 
slight deviation from the general rule in criminal 
causes. Ina civil trial for an assault, the evidence 
of a deceased witness given in a criminal trial for 
the same assault has been admitted (Kreuger v. 
Sylvester, 100 Ia. 647). And dicta are occasionally 
found that if the opposite party had the right of 
cross-examination it is sufficient. Undoubtedly 
this desirable result will eventually be reached. — 
Harvard Law Review, April, 1900. 


——__+-—__ ——_ 


TRANSVAAL FORFEITURES OR INCUM- 
BRANCES. 

T is announced from the Cape, and confirmed in 

parliament this week, that Sir Alfred Milne: 
has issued a proclamation to the effect that the 
British government will not recognize any forfeit- 
ures or incumbrances or the like declared or cre- 
ated by the Transvaal government on properties 
in the Transvaal since the outbreak of the war on 
October 10. The commercial importance of this 
declaration is obvious, for it means (1) that in the 
event of conquest the acts of the Transvaal gov- 
ernment against persons who have incurred hos- 
tility as British subjects or by declining to be 
commandeered will be regarded as invalid; (2) that 
persons who seek to profit by these acts, to the 
detriment of persons subjected to confiscation, wil! 
not profit by concessions made during the war. 
It is likely that the Transvaal will seek to enlist 
European interests on their side by granting to 
European concessionaires properties taken away 
from British subjects, and early warning of the 
informality of a title so acquired was, to say the 
least, desirable. But we do not doubt that diplo- 
matic difficulties. will arise in settling any eases 
where such concessions have been given. The 
proclamation is also significant, as indicating that 
the British government take the view that the 
declaration of war by the Transvaal amounts to a 
forfeiture of its title to independent government 
of the State under the conventions of 1881 and 
1884, and the reversion of the territory to its 
former condition of British territory. But it will 
be necessary to obtain the assent of foreign pow 
ers to this doctrine: and it is more than likely th 
they will contend that the obligations created by 





the de facto government of the territory during the 
war must in international law be recognized by 
Great Britain in the event of re-conquest, and this 
contention receives support from the opinion of 
the Court of Appeal in the Balmaceda Treasure 
case, The Republic of Chile v. The London and 
River Plate Bank ([1894] 10 T. L. R. 658), where 
the court held that a contract made by Balmaceda 
during his presidency could not be repudiated by 
his sttccessors in the government of Chile, al- 
though certain of Balmaceda’s acts with respect 
to the contract had been done after his resignation 
of the presidency. The distinction, however, in 
favor of the present proclamation is that the con- 
tractors had no notice of the resignation or of the 
recognition of the new de facto government in 
Balmaceda’s stead; and the proclamation will at 
the least operate effectively against British sub- 
jects or Africanders who take concessions of prop- 
erty forfeited by the Boer governments during the 
war. — Law Journal (London). 


Negal Hotes. 


Circuit Judge Samuel W. Vance, of Port-Huron, 
Mich., died very suddenly on the 3d instant. He 
had been troubled with a pain in one of his ears 
for several weeks, but not to such an extent as to 
prevent him from attending to his duties in the 
court-room. On the day of his death the pain 
suddenly increased, and it became evident that an 
abscess had formed on the brain. Judge Vance 
was an able and popular judge, and his death is a 
Icss to the whole State, as well as to the particular 
circuit which he served so faithfully. He was 
serving his second term as judge at the time of his 
death. 


The commission for statutory revision is to go. 
All of its bills are dead and the commission itself 
is to be abolished unless pending legislation fail 
in the hands of the governor. Failure is not ex- 
pected, as the bill was advanced through the gov- 
ernor’s efforts. This commission has done a great 
deal of mischief in altering statutes instead of codi- 
fying them. The laws have been in such a state of 
change that lawyers themselves were puzzled and 
litigation was rendered difficult. The money, over 
$200,000, expended by the State in support of this 
commission and its work has been practically 
wasted. Mr. Lincoln, of the commission, will re- 
main as counsel to the governor. It would appear 
that the movement for abolition did not refer to 
him. — Rochester Democrat and Chronicle. 


The New York legislature has passed and the 
governor signed an act amending sections 768, 
1203 and 1214 of the Code of Civil Procedure. 
These sections relate to motions and applications 
for judgment, and provide that in a large number 
of instances they may be made before a justice of 
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the court out of court. The Constitution provides 
that justices of the Appellate Division can transact 
no other business besides appellate business, ex- 
cept that which can be done by a justice of the 
Supreme Court out of court. This provision of the 
Constitution has caused a great deal of embarrass- 
ment to members of the bar wherever a justice of 
the Supreme Court has been placed in the Appel- 
late Division. It rendered them practically use- 
less for all other purposes. These amendments 
make it possible to make applications for orders 
and judgments to justices out of court in a large 
class of cases that heretofore had to be made to 
the Special Term. Members of the bar will here- 
after be able to make use of the justices of the 
Appellate Division in a large number of cases 
where heretofore they were prohibited from acting 


——_~> 


English Hotes. 

It is stated that the late General Joubert in early 
life was a law agent. This led to his election as 
the Volksraad member for Wakkerstroom in the 
early sixties. His vigorous use of the slender 
stock of legal knowledge he had acquired led 
eventually to his appointment as the attorney-gen- 
eral of the republic, his path to this position having 
been paved by his occupation of minor official 
posts. 

At last, says the St. James’s Gazette, the award 
of the Berne Arbitration Court made. 
Exactly ten years and nine months ago took place 
the illegal seizure of the Delagoa Bay Railway and 
the annulling of the concessions by the Portugese 
government. On the 5th of July, 1889, about a 
fortnight after that seizure, arbitration was agreed 
upon, and the first court sat a couple of years later. 


is to be 


That ten years should have been taken in deciding 
the merits of even a complicated case such as this 
is, to say the least of it, surprising. 


The attention of the law officers of the crown 
has, says the Times, been called to a possible hard- 
ship that may arise in the case of a solicitor’s 
articled clerk who has, in the present exceptional 
crisis, volunteered for service in South Africa or 
joined a militia regiment. It appears that before 
an articled clerk can be admitted as a solicitor a 
declaration has to be made by his employer that 
he has not been engaged in any other employment 
during the period of his clerkship; so that the 
service of an articled clerk in the auxiliary forces 
might be held to constitute a disability for his 
admission as a solicitor. 

A legal correspondent of the Daily Telegraph 
writes: In reference to the historic No. 17 Fleet 
street, which is to be preserved by the county 
council, it may be noted that in the last century it 
was Nando’s famous coffee-house, which was fre- 
quented by many legal celebrities of the day. It 





was there that in 1767 Edward Thurlow, afterwards 
lord chancellor, who has just been called to the 
bar, by accident picked up his first brief, and was 
in consequence enabled to make phenomenal pro- 
gress in his profession. A decision in respect of 
the great Douglas v. Hamilton case by the Edin- 
burgh Court of Session was being appealed against 
in London, and young Thurlow, who was opposed 
to the Scotch pronouncement, argued learnedly 
against it in Nando’s. He was overheard by the 
legal gentleman in charge of the appeal, and was 
at once briefed as junior in the case. Eventually 
the decision of the Court of Sessions was reversed. 


a 


Legal Laughs. 


Sir M. S. Grant Duff, in his recently published 
* Notes from a Diary,” 1886-1888, says that during 
his stay in Edinburgh in November, 1888, conver- 
sation turned at dinner to the suit in which Alex- 
ander Russel, the editor of the Scotsman, had been 
cast in damages for a libel on Mr. Duncan Mac- 
laren. Amongst other amenities it appeared that 
he described that gentleman as a “ wee snake.” 
Some time after Russel avenged himself for losing 
his suit in an article upon some statistics which his 
old enemy had put together, by remarking that 
Mr. Duncan Maclaren was a “ great adder.” An- 
other anecdote recorded was the saying of Chief 
Justice Erle to some one who had offended him: 
“You don’t know the strength of the expression 
which I am not using.” — Solicitors’ Journal. 


Rew Books and Hew Editions. 


Democracy and Empire. With Studies of Their 
Psychological, Economic and Moral Founda- 
tions. By Franklin Henry Giddings, M. A., 
Ph. D. New York: The Macmillan Com 
pany, 1900. 

Prof. Giddings is a well-known student and 
teacher of sociology in Columbia University. He 
has given to the problems of “ Democracy” and 
“Empire” careful, painstaking study, and has 
viewed what he well terms the “ democratic ten- 
dencies of the nineteenth century’”’ from the stand- 
points of industry, of politics and of education, in 
order to understand and explain how it is that 
“democracy and empire, paradoxical as such a 
relationship are really only correlative 
aspects of the evolution of mankind.” The volume 
is, in form, a collection of essays, but it is, as the 
author truly says in his preface, much more, for all 
the papers included may properly be regarded as 
logically related parts of a whole. Among other 
topics discussed are these: The Democratic Em. 
pire; The Ethical Motive; The Mind of the Many; 
The Costs of Progress; The Trusts and the Public; 


seems, 
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The Railroads and the State; Public Revenue and 
Civic Virtue; Some Results of the Freedom of 
Women; The Nature and Conduct of Political 
Majorities; The Relation of Social Democracy to 
the Higher Education; The Popular Instruction 
Most Necessary in a Democracy; The Shadow and 
the Substance of Republican Government; The 
Consent of the Governed; Imperialism; The Sur- 
vivals of Civil Liberty; The Ideals of Nations; 
The Gospel of Non-Resistance. All these subjects 
are discussed with candor, ability and eminent fair- 
ness, and in a way that cannot fail to prove helpful 
to the student of the great problems of to-day. 
Prof. Giddings is entitled to thanks for thus giving 
to the public a series of addresses which, though 
most of them were intended only for the class- 
room, are so enlightening as to be worthy of far 
larger and more general circulation. 


The Golden Horseshoe. Edited by Stephen Bon- 
sal. New York: The Macmillan Company. 
1900. 

This volume of some 315 pages consists of al- 
leged extracts from the letters of Capt. H. L. 
Herndon, of the Twenty-first United States In 
fantry, on duty in the Philippine Islands, anc 
Lieut. Lawrence Gill, A. D. C. to the military 
governor of Puerto Rico, with a postscript by J 
Sherman, private Co. D, Twenty-first Infantry. Of 
course, the gentlemen above named (save the 
editor, Mr. Bonsal) are fictitious, and the fiction 
was invented so as to enable Mr. Bonsal to say 
what he wished to say about the late war with 
Spain without direct responsibility therefor. As 
may be imagined, some of the comments are 
highly spiced. The book makes quite interesting 
reading, and is not without value as a contribution 
to the history of the late unpleasantness with 
Spain, 





Literary Rotes 


The opening article in The Living Age for April 
7 is an affectionate yet discriminating consider 
ation of Mr. Ruskin on his personal side by Julia 
Wedgwood, who knew him well. 


The Puerto Rican tariff question is editorially 
discussed in the Review of Reviews for April, and 
in the same magazine there is an able exposition 
of the relations of the United States Constitution 
to the territories, by Prof. Harry Pratt Judson, of 
the University of Chicago. 


The Baror de Coubertin has just completed his 
book on “ France Since 1814,” which The Macmi!- 
lan Compeny will publish at once. The work at- 
tempts to set clearly before the world an 
unvarnished account of the political changes in the 
France of this century about which so many un- 
founded beliefs obtain in the rest of Europe. 





In view of the phenomenal vogue of the popular 
novel it is amusing to be reminded by Prof. Fran- 
cis H. Stoddard, in his book on “ The Evolution 
of the English Novel” (Macmillan), that the novel 
as a literary form has fought its way against preju- 
dice and that it is but a few years since apologies 
for putting this or that study of life into the form 
of a novel have disappeared from the prefaces. 


It is difficult to conceive how a magazine could 
‘e more happily or more helpfully adjusted to the 
more important interests of the present moment 
than is the April number of the North American 
Review. Not only does this number afford Ameri- 
can readers the most effective opportunity avail- 
ible to them for mastering topics of living concern, 
out it contains several contributions whose literary 
»xcellence will entitle them to attention for many 
years to come. 


The complete novel in the New Lippincott 
for April is entitled “The Heart of the Ancient 
Wood,” by Charles G. D. Roberts. The few but 
‘arge-souled human characters in it live in the 
woods of the north, close to Nature’s heart, with 
he beasts of the forest for their friends. Yet even 
1ere the old, old story is very present; the wild 
urroundings cannot entirely efface the coquetry 
iatural to woman, and there is rivalry of a unique 
<ind to bring this out. 


In sureness and variety of attraction, it would 
be hard to surpass McClure’s Magazine for April. 
The account of the interior of China, especially 
with reference to its rich promises as a market for 
America, written by Mr. W. B. Parsons, chief 
engineer of the American China Development 
Company, from observations made on his own 
journeys, and illustrated very fully from photo. 
graphs taken by him; the account of Prof. Hux- 
ley’s life in London between his twenty-sixth and 
thirtieth year, when he was having a terrific strug- 
gle to maintain himself by purely scientific work. 
with its self-revealing passages from his unpub.- 
lished correspondence and its new portrait of him: 
and the account of the Russian ship “ Ermack,” 
the marvelous new ice-breaker that gives promise 
of being able to cut a passage for herself to the 
Pole, — these are all, in their several ways, articles 
of the strongest interest and the highest value. 


The April issue of the International Journal of 
Ethics is one of the best issued in many months. 
The leading article is a thoughtful discussion of 
“The Nature and Significance of Monopolies and 
Trusts,” by Prof. Richard T. Ely, of the Univer- 
sity of Wisconsin. The problem is a pressing one, 
and Prof. Ely has given it years of thought and 
study. Other articles are: “ The Ethics of Expan- 
sion,” by H. H. Powers, of Cornell University, 
and “The Ethics of Our Philippine Policy,” by 
Herbert Welsh, Philadelphia. It will thus be seen 


that the Journal is keeping right abreast of the 
movements and thought of the times. 








